BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of Hillsboro SD 1J ) FINDINGS OF FACT,
) CONCLUSIONS,

) AND AMENDED FINAL ORDER

Case No. 17-054-021

L BACKGROUND:

On September 20, 2017, the Oregon Department of Education (Department) received a
written request for a Special Education complaint investigation (Complaint) from the
parents (Parents) of a student (Student) residing in the Hillsboro School District (District).
The Parents requested that the Department conduct a Special Education investigation
under OAR 581-015-2030. The Department confirmed receipt of this Complaint and
forwarded the request to the District by email on September 20, 2017.

Under state and federal law, the Department must investigate written complaints that
allege violations of the Individuals with Disabilities Education Act (IDEA) and issue an
order within sixty days of receipt of the complaint. This timeline may be extended if the
Parent and the District agree to the extension to engage in mediation or local resolution
of the complaint; or for extenuating circumstances. A complaint must allege a violation
that occurred not more than one year before the date the complaint was received by the
Department.! Based on the date the Department received the Complaint, the relevant
period for this Complaint is September 21, 2016 through September 20 2017. The
timelines in the Complaint had to be extended due to a family matter involving the
Complaint Investigator. The Complaint was extended for 12 days, and the Final Order
was issued on November 28, 2017. The District has satisfactorily completed all Corrective
Action included in the original version of this Order.

On January 24, 2018, the Department received a Request for Reconsideration from
Complainant. On February 12, 2018, the Department notified the parties that it would
reconsider the findings in this case. The Department did so and hereby issues its
Amended Order in this matter.

On September 27, 2017, the Department's Complaint Investigator sent a Request for
Response (RFR) to the District identifying the specific allegations in the complaint to be
investigated and establishing a Response due date of October 11, 2017.2

On October 11, 2017, the District submitted a packet of materials for the Department’s
Complaint Investigator to review. These materials are listed in the chart below:

1 OAR 581-015-2030 (5).
2 The Request for Response was revised on September 29, 2017, to clarify the materials the Complaint Investigator
was requesting from the District.
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6/13/17 Meeting Agenda

8/30/ Meeting Agenda

8/12/16 OHSU report
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During the week of October 16-20, 2017, the Parent submitted a packet of materials to
the Department’s Complaint Investigator. These are described in the chart below:

Date Material

September 20, 2017 Parent Complaint

Various Dates Documents from IEP; and emails to illustrate Parents’
areas of concern in the complaint.

September 15, 2015 Vision Therapy Evaluation, Pacific Eye Clinic

August 13, 2016 Vision Report, OHSU

August 16, 2016 Autism Assessment, Doernbecher Children’'s Hospital

September 21, 2016 Occupational Therapy Assessment, Doernbecher
Children’s Hospital

September 21, 2016 Autism Program/Team Assessment/CDRC; modified

from original to include information pertinent to
intervention planning.

April 19, 2017 Corrected Report on Speech/Language assessment
completed in August 2016.

April 21, 2017 Medical Statement from Primary Care Physician

May 16, 2017 Medical Statement from OHSU Physician

October 4—12, 2016 Emails between Parents and District

February, 2017 Emails between Parents and District

March 2017 Emails between Parents and District

May 2017 Emails between Parents and District

June 2017 Emails between Parents and District

March 7, 2017 Parent Complaint to OCR

May 20, 2017 Parent Complaint to OCR

The Department's Complaint Investigator determined that on-site interviews were
needed. On October 23, 2017, the Department’s Complaint Investigator interviewed the
Parents. On that same day, the Department's Complaint Investigator interviewed three
Math teachers, two Language Arts teachers, an Art teacher, the Principal, a Student
Services Administrator, and the Executive Director of Student Services. On October 24,
2017, the Department's Complaint Investigator interviewed two Science teachers, a
Social Studies teacher, a Student Services Administrator, the Speech Language
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Pathologist, the Case Manager, Clinical Psychologist, Assistive Technology Specialist
and the Assistant Principal.

The Complaint Investigator reviewed and considered these documents, interviews, and
exhibits in reaching the Findings of Fact and Conclusions of Law contained in this
amended order.

Under federal and state law, the Department must investigate written complaints that
allege IDEA violations that occurred within the twelve months prior to the Department’s
receipt of the complaint and issue a final order within sixty days of receiving the
complaint.® However, the timeline for issuing the initial order was extended under the
“exceptional circumstances” provision of OAR 581-015-2030(12)(a) and 34 CFR §
300.152(b).

Il ALLEGATIONS AND CONCLUSIONS:

The Department has jurisdiction to resolve this Complaint under 34 CFR §§ 300.151 -
153 and OAR 581-015-2030. The Parent's allegations and the Department’s conclusions
are set out in the chart below. These conclusions are based on the Findings of Fact in
Section Il and on the Discussion in Section IV. This Complaint covers the one-year period
from September 21, 2016 through September 20, 2017.4

Allegations

Conclusions

When IEP’s Must Be in Effect:

The Parents allege the District
violated the IDEA when it did not
provide the services as denoted
on the Student's IEPs written
during the 2016-2017 school
year. Specifically, the District did
not provide or implement:

a) 90 minutes per month of social
communications Specially
Designed Instruction (SDI) or 30
minutes per month of self-
management SDI after the
Parents removed the Student
from a Special Education class
due to concerns about a peer
bullying the Student;

Partially Substantiated:

Staff provided Specially Designed
Instruction (SDI) in social
communications and self-management,
appropriate accommodations in class,
and followed the Behavior Support
Plan. However, there is no evidence
that 205 of the required 810 minutes of
social communications SD| were
provided.

334 CFR §300.152
4 See OAR 581-015-2030(5)(2008); 34 CFR §300.153(c)
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b) Accommodations in the
Student’s general education
classes; and,

c¢) The Behavior Support Plan.

(Relevant Law and Regulations:
OAR 581-015-2220 (1) (b); 34
CFR § 300.323; 34 CFR §

The Parents allege the District
violated the IDEA when it refused
to consider recommendations
contained in an evaluation report
from OHSU/CDRCS provided by
the Parents.

(Relevant Law and Regulations:
OAR 581-015-2225 (1)(b)(C); 34
CFR § 300.324 (b)(1)(ii)(C))

300.324)

2. | Parent Participation — General: | Not Substantiated:
The Parents allege the District The District gave serious consideration
violated the IDEA when it held a | to all the Parents’ comments and ideas,
staff meeting to re-write the and did, in fact, incorporate some of
Student’s IEP, changed and them into the Student’s IEP. The District
omitted many components, and did refuse to hold another meeting,
made unilateral decisions about because the issues proposed by the
the Student's IEP prior to the Parent had already been sufficiently
meeting with the Parents. In discussed during the May 31, 2017 and
addition, at the IEP Meeting June 13, 2017 IEP Meetings. This did
District staff refused to consider not limit the Parents’ ability to
parental input about the re-written | participate in the IEP Meetings and the
IEP and then refused to hold Parents have been able to participate
another meeting to consider the fully in the Student’s education.
Parent’s concerns about the new
IEP.
(Relevant Law and Regulations:
OAR 581-015-2190 (4); 34 CFR §
300.322 (a), 300.501 (b) and
300.513 (a)(2)(ii))

3. | Review and Revision: Not Substantiated:

The IEP Team did consider the
recommendations contained in the
evaluation report, as required. This is
reflected in the February 1, 2017 IEP
Team Meeting Minutes. There is no
requirement that the IEP Team adopt
these recommendations.

5 Oregon Health Sciences University and Child Development and Rehabilitation Center

17-054-021

6




Evaluation and Reevaluation
Requirements:

The Parents allege the District
violated the IDEA when it did not
complete the Occupational
Therapy (OT) evaluation after the
Parents requested such an
evaluation.

(Relevant Law and Regulations:
OAR 581-015-2105 (2); 34 CFR §
300.301 & 300.303)

Substantiated in Part:

The IEP Team discussed the subject of
the Occupational Therapy (OT)
evaluation and the results from the
OHSU evaluation many times over the
course of the school year. On March 13,
2017, the Parents requested an OT
evaluation, and the District did not
address this request until the June 13,
2017 IEP Team Meeting. No Prior
Written Notice was produced to address
the Parent’s request of March 13, 2017.
Parent agreed to wait until Fall 2017 for
the evaluation to take place, and it has
since been completed.

See amended Corrective Action.

General Evaluation and
Reevaluation Procedures:

The Parents allege the District
violated the IDEA when it did not
conduct the reevaluation
appropriately when considering
the Student’s eligibility for Special
Education. Specifically, the
Parents allege the District:

a) Did not conduct the evaluation
according to rules and
regulations; and,

b) Did not conduct an evaluation
sufficiently comprehensive to
identify all of the child’s Special
Education and the related
services’ needs.

(Relevant Law and Regulations:
OAR 581-015-2110 (3) (4)(E)(e);
34 CFR § 300.304, 300.305)

Not Substantiated:

The District obtained informed consent
from the Parents for reevaluation to be
conducted in two of the Student’s three
eligibilities. The District met the
evaluation timeline and considered all
available information at the eligibility
meeting held on April 20, 2017. The
District was not able to conduct a
comprehensive reevaluation for
Emotional Disturbance (ED) because
the Parents refused to give consent for
this reevaluation.
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Evaluation Planning:

The Parents allege the District
violated the IDEA during the
reevaluation process when it:

a) Considered information that
was out of date;

b) Did not consider new
information provided by
OHSU/CDRC; and,

c¢) Considered only one category
of eligibility.

(Relevant Law and Regulations:
OAR 581-015-2115; 34 CFR §
300.305)

Not Substantiated:

The Parents had given some evaluation
reports to the District from Autism and
Communication evaluations conducted
in the summer of 2016 at OHSU. The
IEP Team reviewed these reports
during the reevaluation meeting on April
20, 2017. The Team considered three
categories of eligibility; Emotional
Disturbance, Communication Disorder,
and Other Health Impairment. The
medical diagnoses reached by the
OHSU team differ from the educational
criteria, and the Team was not able to
find the Student eligible for Vision
Impairment or Communication Disorder.
Because the Parents had refused
consent, the District was not able to
evaluate for ED and used old testing
data combined with current file review
information.

Determination of Eligibility:

The Parents allege the District
violated the IDEA when it did not
include at least one qualified
professional who is
knowledgeable and experienced
in the evaluation and education of
children with the suspected
disability in the meeting when the
Team established the Student’s
eligibility after the reevaluation.

(Relevant Law and Regulations:
OAR 581-015-2120 (1)(a); 34
CFR § 300.304, 300.305)

Not Substantiated:

The District ensured that professionals
knowledgeable and experienced in the
evaluation and education of children
with the three suspected disabilities
(Emotional Disturbance,
Communication Disorder, and Other
Health Impairment), including the
Speech Language Pathologist, the
School Psychologist, two Student
Services Administrators and Assistive
Technology Specialist, were present at
each meeting when the eligibilities were
considered.

Interpretation of Evaluation
Data:

The Parents allege the District
violated the IDEA during the
reevaluation process when it:

Not Substantiated:

In order to reevaluate this Student, the
Team carefully considered a wide
variety of information from multiple
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a) Did not consider information
from a variety of sources; and,
b) Did not ensure that the
information from all sources was
documented and carefully
considered.

(Relevant Law and Regulations:
OAR 581-015-2125; 34 CFR §
300.306)

sources that was documented, including
the reports from OHSU and the
Occupational Therapy evaluation.

9. | IEP Team Considerations and Not Substantiated:
Special Factors:
The Parents allege the District The IEP Team removed Visual
violated the IDEA during the IEP | Impairment from the Special Factor
review and revision process when | section on one of the four IEPs, as the
it removed the Special Factor Student did not require instruction in
consideration of Visual Braille or the use of Braille. However,
Impairment from the Student’s that IEP, as the others, included
IEP without considering accommodations for the Student’s
appropriate data about the particular vision impairment.
Student’s visual impairment.
(Relevant Law and Regulations:
OAR 581-015-2205 (3)(c) (4); 34
CFR § 300.320, 300.324 (a)(1) &
(2), (b)(2))

10. | Additional Parent Participation | Not Substantiated:

Requirements for IEP and
Placement Meetings:

The Parents allege that the
District violated IDEA when it
scheduled |IEP meetings at times
that were difficult for the Parents
to attend and were not mutually
agreed upon times.

(Relevant Law and Regulations:
OAR 581-015-2195 (1); 34 CFR §
300.322)

The District emailed or called the
Parents to schedule the IEP meetings.
The Parents requested that the
meetings be held late enough in the
afternoons so that the Parents could
stay the full length of time at their jobs.
The District honored this request, and
took the necessary steps to ensure the
appropriate staff would stay beyond
their working contracted time.
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Issues Outside the Scope of the Individuals with Disabilities Education Act
(IDEA):

The Parents allege the District has retaliated against, intimidated and bullied them in a
variety of ways. Retaliation, intimidation and bullying are not within the jurisdiction granted
under OAR 581-015-2030, will not be investigated in the current investigative process,
and may be addressed through the school district's complaint procedures. Similarly, the
Parents allege that a Communication Plan with a “Person in Charge” as the point person
for all communications between the Parents and staff limits their ability to participate in
the IEP process. Again, this is not an IDEA issue, and the Parents may engage in the
District complaint process. Finally, the Parents also allege the District limited their
Student'’s ability to attend programs in a religious facility located near campus. This is not
within the jurisdiction granted under OAR 581-015-2030, but the Parents may use the
District complaint process for this issue.

Requested Corrective Action:

1) Reinstate IEP to 11/02/2016 version, including SLP services and accommodations,
such as same day home to school communication and not allowing [Student] to
leave class during the period.

2) Editto include data from outside experts: Vision and OHSU reports. Follow
professional and expert advice and recommendations.

3) Highlight Vision and Communication issues. Amend IEP to clearly show "Global"
nature of multiple deficit areas.

4) Delete subjective, negative, extraneous, and inaccurate data.

5) Indicate future follow up items (testing, OT evaluation, etc.).

6) Planand execute extensive OT Evaluation, specifically covering Vision, to inform
IEP/BSP.

7) Incorporate information provided by Parents into IEP plans.

8) Provide SLP instruction to remediate social communication deficits.

9) Implement Student's IEP to include additional SLP minutes to account for [Student's]
newest diagnosis, Social (Pragmatic) Communication Disorder.

10) Follow accommodations, specifically and including advanced access to content,
enlarged hard copies for all notes, and additional time, etc.

11) Update accommodations to better address [Student's] needs regarding Vision,
Communication, Attention, and Executive Function Deficits, and other
challenges, as indicated.

12) Rewrite IEP Goals to account for the lack of progress shown, from last year
(revert back?). Discuss and update.

13) Prepare |EP appropriately for submission to College Board for PSAT/SAT testing,
including Parent Consent for high schoolto discuss disabilities and
accommodations, etc.

14) Implement, test, and revise the BSP, including capture appropriate data, both
positive and negative.

15) Ensuretimely, accurate, and complete communication, on the part of Staff,
regarding parent and teacher concerns.

16) Allow direct communication between parents and teachers (remove PIC
"Communication Plan").
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17)

18)

19)
20)

21)
22)

23)

Ensure thatdocumentation of meetings is complete and accurate and that
documents, such as Prior Notices are not written, after the fact, to benefit Staff
or substantiate actions.

Ensure appropriate Parent Participation in all future plans. This includes
specifically soliciting and following Parent requests about scheduling, not
tracking, goals, service minutes, access to extracurricular activities, Specially
Designed Instruction in Social Skills communication, and etc. (sic)

Review Communication Disorder eligibility and data.

Determine that Communication Disorder does apply in the school setting
through review of existing data (explain/reinterpret discrepancies). Provide
additional instruction and supports, as indicated.

Plan and Provide compensatory education to compensate for the lack of
instruction and progress, last year (as well as all previous years).

Remove the SRO presence at the 9/21/2017 |IEP meeting and any future
meetings, due to lack of cause and appropriateness (designed to silence and
intimidate us).

Plan and provide extra opportunities for social successin the school setting,
accordingto Student'sindividualized needs. This could include attending
Seminary during lunch, or being allowed to attend sports practices, zero period
orAVIDclasses, andetc. (sic)

24) Train teachers and staff regarding deficit skill areas, interventions and

accommodations, FAPE/IDEA laws and implementation, antecedent behaviors
and proactive and reactive strategies, bullying, administrative procedures, and
Best Practices, etc.

25) Require teachers and Staffto attend IEP and BSP meetings, as well as require

Staff to completely read and implement IEP/BSP plans.

26) Pay for additional camps, therapies, or group sessions, outside of the school

setting, to cover instruction to overcome deficits in Vision, Communication,
Attention, and Executive Function, as well as Occupational Therapy or other
treatments, as indicated.

27) Provide financial compensation for lack of services provided, retaliation, loss of

wages, pain and suffering, loss of reputation, and etc. (sic)

28) Letter of apology from the District regarding lack of instruction, inappropriate

29)

30)

procedures and communications, retaliation, and etc. (sic)

Review and audit of existing Special Education files at high school (and
beyond?) to ensure appropriate communications and strategies are being
applied evenly, specifically regarding access to FAPE and legitimate Parent
Participation.

Implementation of a remediation plan for the District and high school that
appropriately addresses the serious and legal concerns included in this
complaint, especially equity issues for all students.

31) We are open to the possibility of mediation, depending on the details.

Regardless of the proposed and final solutions, Staff need to stop acting as if
we, as parents, are the problem. We would ask that they take responsibility for
their actions, stop doing things against [Student’s] plans, communicate well
with us, and stop blaming us for the fact that we have to keep complaining
about Staff's persistent inability to understand [Student] and follow the
intervention plans. To us, this is continued bullying and harassment, based on
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[Student's] disabilities and our much-needed advocacy, on [Student’s] behalf.

32) We would also like [Student’s] grades changed for first semester English and
Math to A’s, and the Art grade for second semester changed to a B (due to lack
of accommodations and the grades [Student] would have gotten if [Student]
received them (accommodations)).

lll. FINDINGS OF FACT:

1. The Student is sixteen years old and is eligible for Special Education services as a
student with an Other Health Impairment (Attention Deficit Disorder), established on
April 20, 2017. The Student lives in and attends 10th grade at a District high school.

2. When the 2016-2017 school year began, the Student was eligible for Special
Education as a student with an Emotional Disturbance and an Other Health
Impairment. The Student also had a Behavior Support Plan (BSP) that had been in
force and was used during the Student’s time in middle school.

3. On August 30, 2016, the Parents met with the high school IEP Team to facilitate a
smooth transition for the Student from 8th to 9th grade. At that meeting, the Parents
shared some behavior management strategies which had been successful at the
middie school. The IEP Team also reviewed the BSP. The Parents also asked that
staff members not meet with the Student 1 to 1, because such meetings might activate
the Student’s Post-Traumatic Stress Syndrome.

4. During the meeting, the Parents gave the District copies of two reports summarizing
evaluations which had been done with the Student over the summer. The first was a
report from the OHSU Vision Clinic dated August 13, 2016. In this report, the OHSU
physicians noted the Student suffers from double vision due to an eye condition. “This
causes slowness in fixation and refixation—looking at the board and back to the
notebook in school. The Student is also more uncomfortable in bright light. Although
visual acuity in each eye is good, multiple images can cause significant disturbance
and can limit school performance.” The doctors recommended that the District
consider offering extra time for work, and accommodations which would allow the
Student to adjust to the visual disabilities.

The second report detailed an Autism and Communication evaluation completed with
the Autism Clinic at Doernbecher Children’s Hospital. The IEP Team noted the
Student demonstrated strong semantic and syntactic skills with specific deficits in
social pragmatic language, medically coded as Social (Pragmatic) Communication
Disorder. The IEP Team found no evidence to assign a diagnosis on the Autism
Spectrum.

5. The Student’s schedule for the first semester of the 2016-2017 school year included
a “Strategies for Organizational Success” class. This class was co-taught by a Special
Education teacher and a Speech/Language Pathologist (SLP). The Student was
placed in this class to receive the 90 minutes monthly of SDI in Social Communication
Skills, as outlined in the March 16, 2016 IEP.
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This SDI was integrated into the curriculum of the class and provided to the Student
in a small or large group or in individual conferences. The Student attended this class
for the first five days of the school year, and then the Parents requested the Student
be removed from the class because of a concern about peer bullying. The District
removed the Student from the class.

6. After this schedule change, the Speech/Language Pathologist provided the SDI to the
Student in a variety of ways. The SLP met with the Student in other classes, during
breaks in the daily schedule, and provided consultation for other school staff to use in
providing the SDI to the Student. From September 1, 2016 until May 31, 2017, when
the IEP Team changed the amount of SDI from 90 minutes to 30 minutes monthly, the
SLP provided 605 of the required 810 minutes of SDI in Social Communication in the
general education setting. There is no evidence that the remaining 205 minutes of SDI
were provided.

7. The |IEP Team referenced the Behavior Support Plan (BSP) in each of the IEPs written
during the time under investigation. The BSP was based on a Functional Behavioral
Assessment (FBA) written in 2012 and revised on May 20, 2015.

8. The IEP Team discussed the BSP at the August 30, 2016 IEP Meeting. The high
school staff noted that they did not use a coupon system for reinforcing positive
behavior; but that they could provide clear and concrete verbal positive comments.
The |EP Team also discussed the importance of minimizing drama with the Student
by not removing the Student from class and by offering the Student the opportunity to
explain a problem situation in writing. The Parents requested that school staff
communicate with them by email only about all disciplinary issues.

9. The Student's Case Manager tracked incidents when staff had to employ the BSP.
Staff managed these behaviors by using the strategies in the BSP, i.e., not taking the
Student out of class, emailing Parents, debriefing with the Student in the class
privately, and offering the Student an opportunity to take a 5 minute or less break.

In addition, staff offered the Student the opportunity to write about what happened in
an incident at least 11 times over the course of the year. Staff spoke positively to the
Student and sent home positive comments in emails to the Parents. The Student was
given no formal disciplinary referrals even in several instances when the Student
clearly violated the school conduct code. Instead, staff relied on the strategies outlined
in the BSP.

10.The District uses a computerized system which allows teachers instant access to a
wide variety of information about students. For example, using a list of students in a
class, a teacher can click on various icons next to the student's name and find out
whether the student has a health or safety plan, an IEP or Section 504 Plan. All
general education teachers interviewed by the Department’s Complaint Investigator
could name the accommodations specific to each of their classes and were able to
explain how they implemented the accommodations to support the Student. In
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